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MAY, NINETEEN HUNDRED AND EIGHITEEN. 

NOTES. 
FEDERAL TAXATION FOR REGULATION AND SOCIAL ADJUSTMENT. 

Modern political theory conceives of the sovereign powers exercised 
by "the state" as arising from the fact of the social solidarity of its 
inhabitants.1 These powers residing in the people of the country 

1Duguit, The Law and the State c. IX, 31 Harvard Law Rev. 161. 
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at the time of the formation of the constitution were expressly appor- 
tioned by it-some to be exercised through the federal or national 
government, some through the state governments, some through both, 
and some reserved by the people.2 The taxing power may be exercised 
by both federal and state governments for their individual needs. 
Thus the federal government may "lay and collect taxes, duties, 
imposts, and excises", and "make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers",3 while 
the states obtain their right to exercise the taxing power under the 
reserve clause, "the powers not delegated to the United States by 
the constitution, nor prohibited by it to the states, are reserved to 
the states respectively or to the people."4 That the taxing power 
to be exercised by the federal government is of the fullest possible 
extent was early decided in Veasie Bank v. Fenno.5 Thus the exercise 
of the power is not limited, as the constitutional phrase might be 
thought to indicate, to those forms of taxation strictly denominated 
taxes,6 but also includes the power to exact fees;7 and, moreover, 
both federal and state governments are agencies for the exercise of 
the same power-the full taxing power of "the state" or the sovereign 
people. 

Every compulsory monetary exaction or exercise of the power of 
taxation may effect two ends, which vary in importance with par- 
ticular statutes-one, the production or collection of revenue; the 
other, the regulation of social and economic conditions, i. e., social 
adjustment. For instance, a general property tax is primarily to pro- 
duce revenue; the regulatory effect is slight and incidental. On the other 
hand, the single tax is desired as much for the social adjustment 
resulting from its employment as for the large revenue produced, 
while a prohibitive tax on renovated butter is expected to produce no 
revenue, but to prevent all manufacture of the undesirable article. In 
every case of taxation regulatory effect in some degree must result; 
revenue, however, may or may not be produced. Consequently, the 
power to be exercised by the federal government, since the constitu- 
tion does not expressly limit its use to exercises in which the production 
and collection of revenue end predominates, may be exercised when 
the regulatory end predominates. Contemporaneous comment shows 
that the framers of the constitution considered that they were per- 
mitting the federal government to exercise a taxing power susceptible 
of uses in which the regulatory end should predominate.8 In fact 

'Merriam, American Political Theories, c. VII; Willoughby, The Nature 
of the State, c. X; 1 Burgess, Political Science and Comparative Constitu- 
tional Law, 78-81; Willoughby, The American Constitutional System, 6-10. 

'Constitution, Art. I, ? 8. 
'Constitution, 10th Amendment. 
'(1869) 75 U. S. 533, 540-1. 
'For a scientific analysis of the power of taxation, see Seligman, Essays 

on Taxation (8th ed.) c. XIV. 
'Cf. United States v. Brown (D. C. 1915) 224 Fed. 135; Tucker v. 

Williamson (D. C. 1915) 229 Fed. 201, 207-8. 
'"The single article of ardent spirits under federal regulation might be 

made to furnish a considerable revenue * * * and if it should tend to 
diminish the consumption of it, such an effect might be equally favorable 
to the agriculture, to the economy, to the morals, and to the health of the 
society. There is perhaps nothing so much a matter of national extrava- 
gance as these spirits." Hamilton, The Federalist No. 12. In an early 
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some of the earliest examples of the federal power of taxation were 
primarily for regulatory ends. For instance, the tonnage taxes were 
to "punish" foreign countries that did not give fair treatment to 
American trade and seamen.9 Subsequently, the protective tariff was 
intended to foster certain industries, the 10% tax on state bank notes 
to drive the notes out of circulation,l0 and the oleomargarine tax1' 
to aid the farmer and prevent deception. Recent acts of Congress 
have included the federal inheritance tax12 whose imposition was 
expressly demanded in order to limit fortunes; the cotton futures 
tax,13 to prevent speculation; and the white phosphorus match tax,14 
to destroy a dangerous industry. Moreover, federal exercises of the 
taxing power in which the regulatory end predominates have been 
repeatedly and without exception sustained by the Supreme Court. 
Thus Marshall indicated by his famous statement-"The power to tax 
involves the power to destroy""5, that regulation might go to the 
extent of prohibiting or destroying a business or industry involved. 
And in considering the constitutionality of the taxes on state bank 
notes and oleomargarine, the court has reaffirmed this view.16 

Yet despite the identity of the taxing power exercised by the 
federal government and the state, the widespread use of taxation 
for regulatory ends, and the judicial sanction for such use of the 
taxing power, some courts feel that a difference in the end makes a 
difference in the power, and, therefore, attempt to place restrictions 
upon taxation for regulation that they would not place upon taxation 

draft of the constitution, the taxing clause read "The following are the 
legislative powers * * * to raise money by taxation, unlimited as to 
sum, for the * * * necessities of the Union and to establish rules of 
collection." 2 Farrand, Records of the Federal Convention, 142. 

'Bender, Federal Revenue Law, 288. 
"Veasie Bank v. Fenno, supra, footnote 5. 
124 Stat. 209 and 32 Stat. 193, 6 Comp. Stat., 1916, ?? 5977-8, 6215, 6239, 

6241. 
"39 Stat. 777. 
"39 Stat. 476, 6 Comp. Stat., 1916, ? 6309. 
"37 Stat. 81, 6 Comp. Stat., 1916, ?? 6271-87. 
"McCullough v. Maryland (1819) 17 U. S. 316, 431. 
"Veasie Bank v. Fenno, suptra; McCray v. United States (1904) 195 

U. S. 27, 24 Sup. Ct. 760; see also License Tax Cases (1866) 72 U. S. 462; 
United States v. Brown, supra; National Bank v. United States (1879) 101 
U. S. 1; Cliff v. United States (1904) 195 U. S. 159, 25 Sup. Ct. 1. The 
High Court of Australia on the other hand in a three-to-two decision re- 
fused to allow a tax in which the regulatory end predominated, The King 
etc. v. Barger (1908) 6 Commw. L. R. 41. Duties of excise were placed on 
certain manufactured articles with a provision that the act should not apply 
if the articles were manufactured under specified favorable conditions as 
to the remuneration of labor. The notable dissenting opinions of Isaacs, 
J., and Higgins, J., reviewed and followed the doctrine of the United States 
cases above cited, see especially The King etc. v. Barger, supra, 122-9. Mr. 
D. A. Wells in "The Theory and Practice of Taxation" contends that a so- 
called tax which looks to anything besides the procuring of revenue is not 
a tax but an unconstitutional exercise of the taxing power; see also, Waite, 
Taxation for the Purpose of Destruction, 6 Michigan Law Rev. 277. Pro- 
fessor Wagner, 2 Finanzwissenschaft (2nd ed. 1890) 210, includes in the 
very definition of a tax the socio-political element or duty of regulating and 
correcting the distribution and use of private property. See Seligman, op. 
cit. 402, 593. 
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for revenue.17 Thus in the recent case of United States v. Doremus 
(D. C. W. D. Tex. 1918) 246 Fed. 958, a physician was indicted under 
the Harrison Anti-Narcotic Act18 for dispensing opium to a "dope- 
fiend", the sale not being made in pursuance of an order so to sell 
addressed by the addict to the physician upon a prescribed form 
issued in blank for such purpose by the internal revenue commis- 
sioner. The Act placed a dollar fee each year upon every person 
who dispensed narcotics, and the form in question was part of a detailed 
recording system for each transaction involved in so dispensing. The 
court dismissed the indictment upon the ground that the form was 
not necessary to the end of producing or collecting revenue, but neces- 
sary only to the "moral", i. e., the regulatory end, and so in conflict 
with powers reserved to the states under the Tenth Amendment. While 
recognizing that a monetary exaction by means of a federal exercise 
of the power of taxation may attempt to regulate social conditions 
as well as to produce revenue, the court refused to sustain any formal 
requirements incidental to regulation while admitting it would sustain 
formal requirements incidental to collecting revenue. 

Logically, it would seem that all formal requisites and incidental 
provisions must fall within an exercise of the power of taxation, 
i. e., the imposition of monetary exaction, in order to be sustained 
under that power,19 precisely as rules and regulations made under a 
delegation of power to an administrative official must be within the 
power granted. But just as in the latter case extreme liberality is 
shown in determining what constitutes "filling in the details" of the 
power granted,20 so in an exercise of the taxing power the courts 
will hesitate to find that a particular incidental provision, regardless 
of whether it is incidental to the revenue or social purposes involved, 

"7The theory widely prevails that only those monetary exactions in which 
the production of revenue end predominates are exercises of the taxing 
power, while those in which the regulatory end predominates are exercises 
of the police power. 2 Cooley, Taxation (3rd ed.) 1125-8; 64 Pennsyl- 
vania Law Rev. 502. It is then argued that the federal government being 
able to exercise only the taxing power and not the general police power, is 
unable to enact regulatory taxes. Rather the taxing power of "the state" is 
but one phase of the sovereign or police power. The police powers "are 
nothing more or less than the powers of government inherent in every 
sovereignty to the extent of its dominions", Taney, C. J., The License 
Cases (1847) 46 U. S. 504, 583. See Hall, Cases on Constitutional Law, 327 
n. 1. For a discussion of the identity of the taxing power and the police 
power and the difficulties in state constitutions and municipal charters that 
led to the making of a distinction between taxing power and police power, 
see Seligman, op. cit. 402. 

1838 Stat. 785, 6 Comp. Stat., 1916, ?? 6287g-q, and Internal Revenue Regu- 
lations No. 35. The constitutionality of the fee imposed for regulatory 
purposes was sustained in United States v. Brown, supra; see also United 
States v. Sussman (D. C. E. D. Pa. 1915) 17 Treasury Decisions Internal 
Revenue No. 2239. Cf. 38 Stat. 275, 277, 8 Comp. Stat., 1916, ?? 8800-8801f, 
6 Comp. Stat., 1916, ?? 6287a-f, which forbid importations of smoking opium, 
place a three hundred dollar tax per pound on all smoking opium manu- 
factured in this country, and require the filing of inventories and reports. 

"Cf. United States v. Jin Fuey Moy (1915) 241 U. S. 395, 36 Sup. Ct. 
658;-United States v. De Witt (1869) 76 U. S. 41. 

"United States v. Antikamnia Chemical Co. (1914) 231 U. S. 654, 667, 34 Sup. Ct. 222, 225. 
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is not reasonably related to the taxing power and so within it.21 
But the relationship must not be too remote.22 Moreover, in their 
opinions the courts have perhaps taken one farther step. They 
seemingly express themselves as considering it sufficient that the 
formal requisites be closely related to the revenue purpose for which 
the monetary exaction is imposed.23 Similarly, formal requisites 
closely related to the regulatory purpose ought then to be held valid. 
And for the most part the federal courts, despite some dicta recog- 
nizing the distinction drawn in the instant case, have refused to 
follow it in their decisions, though arriving at their result upon 
unconvincing logic. Thus, they assume that the formal requisites 
are really necessary to the collection of revenue though in fact probably 
of regulatory use only.24 Again, it is suggested, that since Congress 
could have forbidden all importation of opium and thus prevented 
all sale, whatever sales it permits may be limited as it sees fit.25 
At times, however, the courts have frankly sustained formal requisites 
which admittedly are unrelated to the collection of revenue.26 

But few methods are available in a union such as the United States 
for procuring uniformity or singleness of action in the legislative 
treatment of certain problems for which local state action has not 
sufficed. Uniform laws, reciprocal laws,27 and central action through 
federal exercise of the power of controlling interstate and foreign 
commerce and the mails, of the taxing power, and of the war and 
treaty powers, constitute those most frequently employed. Continual 
use of the interstate commerce clause has been made during the past 

'Felsenheld v. United States (1902) 186 U.. S. 126, 22 Sup. Ct. 740, in 
which the internal revenue commissioner was allowed to exclude premium 
coupons from packages of tobacco. Cf. United States v. Flynn (1878) 25 
Fed. Cas. No. 15123. 

"United States v. De Witt, supra; but cf. Felsenheld v. United States, 
supra. In the principal case the relationship would be more easily sus- 
tained had the tax been placed upon each dispensation or sale of the drug 
instead of upon the business of so dispensing or selling. 

"See cases in footnote 24, infra. Ripper v. United States (C. C. A. 1910) 
178 Fed. 24, 28; cf. United States v. Antikamnia Chemical Co., supra. 

"United States v. Charter (D. C. 1915) 227 Fed. 331; United States v. 
Dougherty (D. C. 1900) 101 Fed. 439; aff'd. Dougherty v. United States 
(C. C. A. 1900) 108 Fed. 56; writ of certiorari denied (1900) 181 U. S. 
622, 21 Sup. Ct. 926; Prather v. United States (1896) 9 D. C. App. 82; 
In re Kollock (1896) 165 U. S. 526, 17 Sup. Ct. 444; cf. Interstate Com- 
merce Commission v. Goodrich (1911) 224 U. S. 194, 32 Sup. Ct. 436. In 
United States ex rel. Ashley v. Osborne (Sup. Ct. District of Columbia 1917) 
Treasury Decisions Internal Revenue No. 2489, a writ of mandamus to 
compel the commissioner of internal revenue to revoke a regulation neces- 
sary to the regulatory purpose only was denied. For contrary dicta, see 
United States v. Jin Fuey Moy, supra: "The district court, in treating those 
ends [regulatory] as to be reached only through a revenue measure, and 
within the limits of a revenue measure, was right." 

'The authority [to forbid importations of opium] being absolute, it 
follows that the right to assert it must endure and reach beyond the mere 
capacity of persons to evade its commands to the control of those things 
which are essential to make the power existing and operative," Brolan v. 
United States (1914) 236 U. S. 216, 35 Sup. Ct. 285. See United States v. 
Charter, supra; United States v. Brown, supra. 

:Felsenheld v. United States, supra. 
"Lindsay, Reciprocal Legislation, 34 Pol. Sci. Quar. 435. 
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three decades.28 At present similar strides seem about to be made 
through federal use of the taxing power.29 It would be regrettable if 
the courts by analysis, similar to that of the principal case, as to what 
constitutes the power of taxation should emasculate this effective 
means of achieving desirable results. 

TERRITORIAL OPERATION OF WORKMEN'S COMPENSATION ACTS.-In 
connection with the territorial operation of workmen's compensation 
acts, it is of the utmost importance to note at the outset that, as a 
general rule, a court will not affirmatively enforce the act of a foreign 
state, inasmuch as these contain specific local provisions as to pro- 
cedure with which the foreign court is unable to comply.' But the 
existence of a compensation act of one state may be a defence in a 

"For example: animal diseases, 32 Stat. 791, 8 Comp. Stat., 1916, 
?? 8698, 8700; grain standards, 39 Stat. 482, 8 Comp. Stat., 1916, 
?? 8747'2-87472k; plant quarantine, 37 Stat. 315, 384, 38 Stat. 1165, 8 Comp. 
Stat., 1916, ?? 8752-8758, 8760-8764; pure seeds, 37 Stat. 506, 8 Comp. Stat., 
1916, ?? 8744-7; standard fruit baskets, 39 Stat. 673, 8 Comp. Stat., 1916, 
? 89071-q; insecticides, 36 Stat. 331, 8 Comp. Stat., 1916, ?? 8765-77; food 
and drugs, 34 Stat. 768, 39 Stat. 416, 732, 8 Comp. Stat., 1916, ?? 8717-28; 
meat inspection, 34 Stat. 1260, 8 Comp. Stat., 1916, ? 8681; use of narcotics, 
38 Stat. 785, ? 4, 6 Comp. Stat., 1916, ?? 6287g-q; safety appliances, 27 Stat. 
531, and amendments, 8 Comp. Stat., 1916, ?? 8605-23; accident reports, 
36 Stat. 356, 8 Comp. Stat., 1916, ?? 8642-7; rates, 24 Stat. 379 and amend- 
ments, 8 Comp. Stat., 1916, ?? 8563-8604; hours of service, 34 Stat. 1415, 
39 Stat. 61, 8 Comp. Stat., 1916 ?? 8677-80; child labor, 39 Stat. 675, 8 Comp. 
Stat., 1916, ?? 8819a-F; eight-hour day, 39 Stat. 721; 8 Comp. Stat., 1916, 
?? 8680a-d; rebates, 32 Stat. 847, 34 Stat. 587, 8 Comp. Stat., 1916, ?? 8598-99; 
bills of lading, 39 Stat. 530, 8 Comp. Stat., 1916, ?? 8029-35; prize fight films, 
37 Stat. 240, 10 Comp. Stat., 1916, ?? 10416-8; white slaves, 36 Stat. 825, 8 
Comp. Stat., 1916, ?? 8812-9; liquors, 37 Stat. 699, 39 Stat. 1069, 8 Comp. 
Stat. 1916, ? 8739. 

"Bender, op. cit., v-vi. For the use of another phase of the sovereign 
or police power, namely, rate-making for social adjustment, see Bye, Social 
Welfare in Rate-Making, 32 Pol. Sci. Quar. 522. 

'In Loomis v. Lehigh Valley R. R. (1913) 208 N. Y. 312, 332, 101 N. E. 
907, quoting Galveston, etc., Ry. v. Wallace (1912) 223 U. S. 481, 490, 32 
Sup. Ct. 205, the court said: "When a statute creating the right provides 
an exclusive remedy, to be enforced in a particular way, or before a par- 
ticular tribunal, the aggrieved party will be left to the remedy given by 
the statute which created the right." Bradbury in 9 Neg. Comp. Cas. Ann. 
at page 931 says: "Under the New Jersey Act claims for compensation 
are decided by the courts of New Jersey. Therefore, when a claim was 
made in the New York court under the New Jersey Act no great difficulty 
was found in applying the New Jersey statute in the same way that it 
would be applied in the New Jersey courts. But much more serious diffi- 
culty would arise should attempt be made in New York to apply the law 
of Ohio, for instance. In that state the statute provides that the adminis- 
tration of the law is confined to the Industrial Commission of Ohio. Under 
the case already cited [Loomis v. Lehigh R. R., supra] it would appear 
that the Ohio Industrial Commission would have exclusive jurisdiction. 
This same difficulty would be present in almost every instance where an 
attempt was made in one state to enforce the compensation law of another 
state." As a matter of fact the New York courts have since refused to 
enforce even the New Jersey act. Lehmann v. Ramo Films (1915) 92 Misc. 
418, 155 N. Y. Supp. 1032; McCarthy v. McAllister Steamboat Co. (1916) 
94 Misc. 692, 158 N. Y. Supp. 563; Verdicchio v. McNab & Harlan Mfg. 
Co. (1917) 178 App. Div. 48, 164 N. Y. Supp. 290. However, if the afore- 
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